earn a full 8 hours of pay by reporting to the midnight shift to earn the
remainder of his pay.  As has been shown above, the need to report to two
shifts each day to earn 8 hours of pay is unfair, uneconomic, exhausting,
and would inevitably result in an increase of hazards at the mine because of
the liklihood of mistakes being made by an exhausted employee who is required
to work on two shifts each day to earn pay for one shift.

In its decision 'in Magma Copper, the Commission, at page 1950, warned
against reliance on the "literal language of section 103(f)" when applying
its provisions to the rights granted to the miners by that section.  Also
in'Consolidation Coal Co., 3 FMSHRC 617 (1981), the Commission stated
(at p. 618).

* * ft We are not prepared to restrict the rights afforded by that
section [103(f>] absent a clear indication in. the statutory language
or legislative history of an intent to do so, or absent an appropriate
limitation imposed by Secretarial regulation.

The courts have uniformly held that the Act is a remedial statute which
should be liberally construed (Freeman Coal Mining Co. v. Interior Board of
Mine Operations Appeals, 504 F.2d 741 (7th Cir. 1974); Ray Marshall v. Wade
Kilgore, 478 F.Supp 4 (E.D. Tenn. 1979)).

For the reasons hereinbefore given, I find that contestant violated
section 103(f) by refusing ta"give a miners' representative work on the day
shift as alleged in Citation No, 696068 dated August 17, 1979.  The order
accompanying this decision will affirm Citation No. 696068.

Civil Penalty Issues

Since I have found in the preceding portion of this decision that con-
testant violated section 103(f) of the Act, it is necessary that I assess a
civil penally pursuant to the six assessment criteria given in section 110(i)
of the Act, as sought by the Petition for Assessment of Civil Penalty filed
in Docket No. VA 80-112.  As to the criteria of the size of respondent's
business and whether'the payment of civil penalties'will cause Virginia
Pocahontas Company to discontinue in business, it was stipulated that Virginia
Pocahontas is a large company and that payment of penalties will not cause
it to discontinue in business (Finding No. 1, supra).  As to a third criter-
ion of whether Virginia Pocahontas demonstrated a good-faith effort to
achieve compliance, it was stipulated that the company had made a good-faith
effort to achieve compliance by paying the miners' representative for the
11-1/2 hours of pay he lost by accompanying an inspector after Citation No.
696068 was written (Finding No. -2, supra),  It has been my practice neither
to increase nor decrease a penalty otherwise assessable under the other five
criteria when it has been shown that the company achieves compliance in a
normal manner.  The penalty is increased under that criterion if the company
fails to make a good-faith effort to achieve compliance, and the penalty is
decreased if the company shows an extraordinary effort to achieve compliance
by taking such action, for example, as stopping production to correct a
violation alleged in a citation, as opposed to correcting a violation allegedted to refuse work
